STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
CENNI E C. BAGLEY,
Peti tioner,
VS. Case No. 06-0592
CITY OF TAVMPA, FLORI DA,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on June 14, 2006, in Tanpa, Florida, before Susan B. Harrell, a
desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.
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Post O fice Box 639
Tanpa, Florida 33601

For Respondent: Robert F. MKee, Esquire
Kelly & McKee
Post O fice Box 75638
Tanpa, Florida 33675-0638

STATEMENT OF THE | SSUE

The issue in this case is whether Respondent discrim nated

agai nst Petitioner based on Petitioner's race.



PRELI M NARY STATEMENT

On July 26, 2005, Petitioner, Gennie C Bagley
(Ms. Bagley), filed an Enpl oynent Conplaint of Discrimnation
with the Florida Comm ssion on Human Rel ati ons (Conm ssion),
al | egi ng that Respondent, City of Tanpa, Florida (Cty),
term nated her enploynment with the City based on her race. The
Commi ssion investigated the allegations and, on January 20,
2006, entered a Determi nation: No Cause to believe that the
City discrimnated agai nst Ms. Bagl ey.

On February 13, 2006, Ms. Bagley filed a Petition for
Relief, alleging that she "was term nated, at least in part,
based on her race.” On February 15, 2006, the petition was
forwarded to the Division of Adm nistrative Hearings for
assignment of an admi nistrative |aw judge. The case was
originally assigned to Adm nistrative Law Judge Carolyn S.
Holifield and was reassigned to Administrative Law Judge
Susan B. Harrell to conduct the final hearing.

The parties entered into a Joint Pre-Hearing Stipul ation
and agreed to certain facts contained in Section E of the Joint
Pre-Hearing Stipulation. Those facts are incorporated into this
Recommended Order to the extent rel evant.

At the final hearing, Ms. Bagley testified in her own
behal f and called the follow ng witnesses: Dawn Marie Colvin,

Li nda D. Cooney, and John Skop, Jr. Petitioner's Exhibits 2



through 13 and 18 were admitted in evidence. At the final
hearing, the Gty called Larry Mchael Canelejo and Curtis Lane
as its wtnesses. Respondent's Exhibits 1, 2, 4 through 11, 13
t hrough 18, 21, and 22 were admitted in evidence.

The one-vol une Transcript of the final hearing was filed on
July 6, 2006. At the final hearing, the parties agreed to file
their proposed recommended orders within ten days of the filing
of the Transcript. On July 7, 2006, Ms. Bagley filed
Petitioner's Unopposed Mdtion for Extension of Tine to file
proposed recomrended orders. The notion was granted, and the
time for filing proposed recommended orders was extended to
July 31, 2006. The parties tinely filed their proposed
reconmended orders, which have been considered in rendering this
Recommended Order.

FI NDI NGS OF FACT

1. M. Bagley, an African-Anerican, was enployed by the
City from 1987 until her termnation on July 9, 2004. At the
time of her termi nation, she was enpl oyed as a Code Enforcenent
O ficer 11.

2. On Monday, March 15, 2004,' Ms. Bagley called her
supervisor, Larry Canelejo (M. Canelejo), and advised himthat
she woul d be |ate to work because she had to assist her nother.

M . Canel ej o approved her absence.



3. M. Bagley's nornmal work hours on March 15, 2004, were
8 am to 5 p.m, Mnday through Friday. On March 15, 2004,
she arrived to work at 11 a.m She did not work through her
lunch on that day or stay later to nake up the tine that she was
| at e.

4. On Thursday, March 18, 2004, Ms. Bagley turned in a
time and attendance sheet showi ng that she had worked from
8 am to5 p.m on March 15, 2004. M. Canelejo verbally asked
Ms. Bagley to turn in a leave slip for the time that she was
absent on March 15, 2004. M. Bagley did not turn in a | eave
slip, and M. Canelejo sent an e-mail to Ms. Bagley on March 18,
2004, requesting that she do so and indicating that disciplinary
action would result for her failure to do so.

5. Instead of turning in a leave slip for her three-hour
absence, Ms. Bagley wote a nenorandumto Darrell Smth, Chief
of Staff, conplaining that she had been requested to subnit a
| eave request for tine she was absent from work when ot her
wor kers who were absent were not required to subnit a | eave
request for their absence.

6. On the norning of Friday, March 19, 2004, M. Canelejo
sent another e-mail to Ms. Bagley requesting that she submt her
time card and | eave slip by 11:30 a.m M. Bagley retrieved the
time card that she had previously submtted and covered her

signature with white-out. She did not submt a |leave slip as



requested by her supervisor. M. Canelejo narked on

Ms. Bagley's tinme sheet that she was absent w thout |eave for
three hours on March 15, 2004, and submtted a | eave slip for
Ms. Bagl ey showi ng that she was absent w thout |eave for that
time. The time card and | eave slip was | ater changed by the
City's personnel office to sick |eave for others.

7. On March 17, 2004, M. Canel ejo received a conpl aint
fromthe general manager of Wndy's Restaurant |ocated on North
15th Street in Tanpa, Florida. The general manager advi sed
M. Canelejo that Ms. Bagley had cone into the restaurant on
t hree separate occasi ons demandi ng that she be given free food
for food that she had purchased which she felt was bad.

Ms. Bagl ey did not have receipts for the previously-purchased
food, and indicated that other nanagers in the store had told
her that she could get free replacenents for the bad food. The
general manager advi sed M. Canel ej o that other nanagers at
Wendy had not given authorization for Ms. Bagley to receive free
food. A co-manager at Wendy's also wote to the City confirmng
Ms. Bagley's actions in getting free food.

8. The City's Departnent of Code Enforcenent received a
| etter dated March 31, 2004, from Hazel HIl, who was the sales
fl oor supervisor at Martin's Uniforns Retail Store (Martin's
Unifornms). The City had a contract with Martin's Uniforms to

supply uniforns and related itens to City enployees, including



code enforcenent enployees. M. Hill related an incident
invol ving Ms. Bagley on March 12, 2004. Ms. Bagley came to the
store, requesting to return sone shirts and pants, which she
claimed to have received fromMrtin's Uniforns as part of the
2004 uniformallotnment. M. H Il inspected the garnents and
determ ned that the uniforns could not have been received as
part of the 2004 order because the shirts were not the sane
style as those that had been sent. The 2004 shirts were nmade of
gabardine with two new-style patches, one on each arm The
shirts that Ms. Bagley was attenpting to return were nade of
poplin with only one patch, which had been discontinued. The
shirts al so appeared to have a yellow tint, which could be
attributed to age. The pants which Ms. Bagley was attenpting to
return had been altered in the waist. The pants which had been
sent with Ms. Bagley's 2004 uniformorder were not altered in
t he wai st .

9. M. Hill also advised that the incident concerning the
2004 uniform order was not the first tine that Ms. Bagley had
attenpted to exchange ol d nerchandi se. About four nonths
earlier, Ms. Bagley had tried to return an old jacket for a new
one, but Ms. Hill refused to make the exchange. The previous
year, Ms. Bagley cane to exchange a pair of shoes for which she
had no recei pt and for which no record of the purchase could be

found at the store.



10. On July 9, 2004, the City dismssed Ms. Bagley from
her enmploynment. The final decision to term nate Ms. Bagley's
enpl oynent was made by the Director of Code Enforcenent, Curtis
Lane, who is an African-Anerican. M. Lane based his decision
on Ms. Bagley's failure to submt a | eave request for the three
hours that she was absent on March 15, 2004; subm ssion of a
time sheet showi ng that she worked eight hours on March 15,
2004; the conplaints fromthe enpl oyees at a Wendy's restaurant
that Ms. Bagley had requested free food while she was in a City
code enforcenent uniform and the conplaint fromMartin's
Uniforms that Ms. Bagley tried to get new uniforns by falsely
claimng that she was not sent the correct uniforns in her 2004
uniformorder. The allegations against Ms. Bagley were
investigated by City staff, and, based on the results of the
i nvestigations, M. Lane believed the all egations agai nst Ms.
Bagl ey and felt that Ms. Bagley' s actions denonstrated a | ack of
honesty and integrity, two traits which are essential for a code
enforcenment officer.

11. At the tinme of her termnation, Ms. Bagley's
enpl oynent with the Gty was subject to a collective bargaining
agreenent between the City and Anmal gamated Transit Union. The
col l ective bargai ning agreenent provided a grievance and

arbitration procedure.



12. M. Bagley filed a grievance contesting her
term nation, which she submtted to final arbitration. On
February 15, 2005, an evidentiary hearing was held on
Ms. Bagley's grievance before arbitrator Cenellen Kelly Pike.
On June 15, 2005, Ms. Pike denied Ms. Bagley's grievance.

13. On July 26, 2005, Ms. Bagley filed a charge of
discrimnation with the Commi ssion, claimng that she was
term nated fromher enploynent with the Gty on account of her
race.

14. Ms. Bagley clains that she was discrim nated agai nst
based on her race because ot her enpl oyees of the Code
Enf or cenent Departnent were allowed to cone in |ate and either
to make up the tine on their lunch hours or after work or to not
have to make up the tinme at all. M. Canelejo did have a
practice of allow ng enployees to nmake up their time if they
were 15 to 30 mnutes late for work. The time could be nade up
during the enployee's lunch hour or at the end of the enpl oyee's
regul arly schedul ed work day. There was no practice or policy
al | owi ng enpl oyees to make up absences as |ong as three hours
rather than requiring themto submt |eave slips for the m ssed
time. Ms. Bagley clains that both African-Arerican and
Caucasi an enpl oyees were all owed to nake up m ssed work.

15. Not all enployees in the Code Enforcenent Depart nent

had the sane work schedul e. Sone enpl oyees worked ten-hour



shifts, Sunday through Wednesday; sonme enpl oyees wor ked

7:30 a.m to 4:30 p.m, Mnday through Friday; and sone

enpl oyees worked 8 a.m to 5 p.m, Mnday through Friday. Sone
enpl oyees were required to attend nei ghborhood neetings at night
after their regularly schedul ed hours, and were allowed to
adjust their work schedule to avoid overtine as a result of the
meetings at night. The code inspectors used G ty-owned vehicles
in making their inspections. The vehicles were parked in a
central |ocation, and the enployees picked up the Cty vehicles
each day. Sonetinmes an inspector woul d schedul e an inspection
at the beginning of the inspector's shift. The inspector was
not required to report into the office prior to nmaking the

i nspection, but could pick up the Gty vehicle and | eave from
the parking |ot.

16. Ms. Bagley took it upon herself to begin keeping notes
on when the inspectors would arrive at the office. She noted
that some of the inspectors, both African-Arerican and
Caucasi an, did not arrive at the office at the beginning of
their regularly schedul ed shift. However, M. Bagley had no
know edge if these inspectors had attended a ni ght neeting
during that week, if the inspectors had gone to an inspection
prior to coming to the office, or if the inspectors had nmade up
their tardiness by either working during their lunch hours or

after the end of their regularly scheduled shift. M. Bagley



just assuned that these enpl oyees were not putting in 40 hours
per week. She produced no evidence at the final hearing that
there were ot her enpl oyees who cl ained they worked 40 hours per
week, when they did not and were allowed to do so wi thout taking
| eave. She presented no evidence at the final hearing that
African-Anerican enpl oyees were treated differently than
Caucasi an enpl oyees. In fact, she clains that both African-
Ameri can and Caucasi an enpl oyees were allowed to cone in late

wi t hout having to submt a leave slip for the m ssed tine.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. §§ 120.569 and 120.57(1), Fla. Stat. (2005).°2

18. Subsection 760.10(1)(a), Florida Statutes, provides
that it is unlawful for an enployer to discharge or otherw se
di scrim nate agai nst an enpl oyee with respect to conpensati on,
ternms, conditions, or privileges of enploynent, based on the
enpl oyee' s race, gender, or national origin. 1In the instant
case, Ms. Bagley alleges that the Gty term nated her enpl oynent
based on her race.

19. Subsection 760.11(1), Florida Statutes, provides that
"any person aggrieved by a violation of ss.760.01-760.10 may
file a conplaint with the comm ssion within 365 days of the

all eged violation." The tinme for filing a charge of

10



discrimnation with the Comm ssion begins to run at the tine of
term nation, which is a discrete act. The pendency of a
grievance does not toll the tine for filing the charge of

discrimnation. See Delaware State College v. Ricks, 449 U. S

250 (1980).

20. Ms. Bagley's enploynent was term nated on July 9,
2004. She filed her charge of discrimnation with the
Comm ssion on July 26, 2005. She failed to file her charge of
discrimnation within 365 days of her term nation, which she
all eges is the unl awmful enploynment practice. Thus, her petition
shoul d be dism ssed for failure to conply with Subsection
760.11(1), Florida Statutes.

21. Even if Ms. Bagley had tinely filed her charge of
di scrimnation, she failed to establish that the City
di scri m nated agai nst her based on her race.

22. In evaluating clainms arising under Section 760. 10,
Florida Statutes, federal |aws against discrimnation may be

used for guidance. See Brand v. Florida Power Corp., 633 So. 2d

504, 509 (Fla. 1st DCA 1994); and Florida Dept. of Conmunity

Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991).

23. In McDonnell Douglas Corp. v. Geen, 41 US 792,

802-03 (1973), the United States Suprene Court articul ated a
burden of proof schene for cases involving allegations of

discrimnation under Title VI, where, as here, Petitioner

11



relies upon circunstantial evidence of discrimnatory intent.

The McDonnel | Dougl as decision is persuasive in this case, as is

St. Mary's Honor Center v. Hi cks, 509 U S. 502, 506-07 (1993),

in which the Court reiterated and refined the McDonnel |l Dougl as

anal ysi s.
24. Pursuant to this analysis, Petitioner has the initial
burden of establishing by a preponderance of the evidence a

prima facie case of unlawful discrimnation. Failure to

establish a prima facie case of discrimnation ends the inquiry.

See Ratliff v. State, 666 So. 2d 1008, 1012 n.6 (Fla. 1st DCA)

aff'd, 679 So. 2d 1183 (1996). |If, however, Petitioner succeeds

in mking a prima facie case, then the burden shifts to

Respondent to articulate sonme legitinmate, nondiscrimnatory

reason for its conduct.

25. |If Respondent carries the burden of rebutting

Petitioner's prina facie case, then Petitioner nust denonstrate

that the proffered reason was not the true reason, but nerely a
pretext for discrimnation. Hicks, 509 U S at 506-07;

McDonnel | Dougl as, 411 U. S. at 802-03.

26. In order to establish a prim facie case of an

unl awf ul enpl oynent practice in the instant case, M. Bagl ey
must establish that: (1) she is a nenber of a protected cl ass;

(2) she was qualified for the enploynment as a code enfor cenent

12



officer; (3) she was term nated from her enploynent; and (4) the
City treated simlarly situated enpl oyees outside her protected

class nore favorably than she was treated. See Burke-Fow er v.

Orange County, Florida, 447 F.3d 1319, 1323 (11th G r. 2006).

27. Ms. Bagley failed to establish a prim facie case of

an unl awful enpl oynent practice. She established that she was
an African-Anerican and therefore a nenber of a protected class.
She established that she was qualified to work as a code
enforcenent officer and that she was term nated from her
enpl oynent. She failed to establish that others outside her
protected class were not term nated when they refused to submt
a leave slip for a three-hour absence or that others outsi de her
protected class were not required to submt a leave slip for a
t hr ee- hour absence.

28. The evidence did establish that nenbers of
Ms. Bagley's protected class and nenbers outside her protected
class were treated simlarly when it cane to | eave. Both
African-Aneri cans and Caucasi ans were allowed to make up tine
when the tardi ness or absence was of short duration. Both
African-Aneri cans and Caucasians were required to submt | eave
slips for absences of the duration of Ms. Bagley's absence.
Ms. Bagley clains that certain enpl oyees habitually canme into
the office later than the beginning of their schedul ed shifts.

However, she did not establish that the enpl oyees who cane to

13



the office after the beginning of their shift were working | ess
than 40 hours per week. She did not know if those enpl oyees had
other official duties which required themto work beyond their
regul arly schedul ed shifts or if the enpl oyees had made

i nspections prior to comng into the office. Thus, she has
failed to establish that those enpl oyees were simlarly situated
to her.

29. Even if Ms. Bagley had established a prina facie of

discrimnation, the Cty presented legitimte, non-

di scrimnatory reasons for term nating her enploynent.

Ms. Bagl ey was insubordinate by failing to submt a |leave slip
when she was directed to do so by her supervisor. She falsified
her tinme sheet by indicating that she worked ei ght hours when
she came to work three hours late. Conplaints were made agai nst
Ms. Bagl ey by enpl oyees at Wendy's for requesting free food
while in her code enforcenent officer uniform A conplaint was
made agai nst Ms. Bagl ey by a sal es supervisor at Martin's
Unifornms. The allegations were investigated and were felt to be
true by M. Lane who made the final decision to termnate

Ms. Bagley. M. Bagley has failed to establish that the reasons
proffered by the Gty for her termnation were a pretext for

di scrim nati on.

14



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED that a final order be entered dism ssing the
petition because the charge of discrimnation was not filed
tinmely and because Ms. Bagley failed to establish that the Gty
di scri m nat ed agai nst her based on her race.

DONE AND ENTERED this 15th day of August, 2006, in

Tal | ahassee, Leon County, Florida.

oo B Harll

SUSAN B. HARRELL

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of August, 2006.

ENDNOTES

1/ The City clainms that Ms. Bagley reported late for work on
Monday, March 15, 2004, and Ms. Bagley clains that she reported
|ate for work on March 16, 2004. Neither party disputes that
she reported to work | ate one day during the week on March 15,
2004. For purposes of this Reconmmended Order, the day that

Ms. Bagley reported three hours late for work is found to be
March 15, 2004.
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2/  Unl ess otherwi se stated, all references to Florida Statutes
are to the 2005 version.
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Ceci| Howard, General Counsel
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Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.

16



